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STATEMENT OF THE CASE
Nature of the Case
Bradley Vanzant (hereinafter Vanzant) was charged y.rith a violation ofldaho Code§ 18:.'.

'.'

918, misdemeanor Domestic Battery with a sentencitlg enharicement for the violation occurring
in the presence of a child, and a violation of Idaho Code § 18-8001 (5), a third or subsequent
charge of Driving Without Privileges on December 24, 2012. Vanzant entered a written guilty
plea to an amended charge and the driving charge was dismissed.
Vanzant pursued a direct appeal and lost. He later filed a petition for post-conviction
relief. The magistrate entered an Order Granting Summary Dismissal of the post-conviction
petition. Vanzant appealed the magistrate's Order Granting Summary Dismissal of his petition
for post-conviction relief to the District Court; however, the District Court entered an Opinion on
Appeal affirming the summary dismissal of the petition for post-conviction relief. Vanzant
appeals the District Court's Final Judgment affirming the summary dismissal of his petition
seeking post-conviction relief.
Statement of the Facts and Course of Proceedings
Vanzant was arrested for Domestic Battery in the presence of a child and Driving without
Privileges on December 24, 2012. The office of the Public Defender was originally appointed for
Mr. Vanzant; however, Ms. Jolene Maloney substituted in as counsel ofrecord on January 23,
2013. A jury trial was scheduled for March 21 st but reset on that day for May 2. On May 2 nd the
jury trial was again reset and scheduled for May 23, 2013. On May 23, 2013 Vanzant entered a
Written Guilty Plea to an amended charge ofintentional Destruction of a Telecommunication
Line or Telecommunication Instrument, a violation ofldaho c:ode § 18-6810. The Driving
Without Privileges charge was dismissed.

Vanzant sent a number of letters to the magistrate and was appointed counsel through the
13. Vanzant filed an Amended Motion to
Withdraw Guilty plea and subsequently appealed the denial of that motion to the District Court.

See Exhibit A. The denial of his motion was affirmed on appeal. Vanzant filed a Petition for
Post-Conviction Relief on May 21, 2014 and was later appointed counsel. Vanzant filed an
Amended Verified Petition for Post-Conviction Relief and later filed a Second Verified Petition
on October 6, 2014. On October 8, 2014, the magistrate entered an Order Granting Summary
Dismissal of Vanzant' s petition.
Vanzant timely filed an appeal of the summary dismissal of his petition on November 18,
2014. After considering briefing from Vanzant and the State the District Court entered an
Opinion on Appeal affirming the summary dismissal of his petition for post-conviction relief.
Vanzant now appeals the District Court's affirmation of the magistrates summary dismissal.
ISSUE PRESENTED ON APPEAL
Whether the District Court Erred in Affirming the Summary Dismissal of the Petition for PostConviction Relief?
ARGUMENT
The District Court Erred In Affirming The Summary Dismissal Of The Petition For PostConviction Relief
A. Introduction
The magistrate originally found that Vanzant' s petition was barred by Idaho Code 194901 (b) because the issue of ineffective assistance of counsel was raised on direct appeal. R.
136. The magistrate also noted .. [f]urther, the Petition fails to raise a material issue of deficient
trial preparation or performance given Mr. Vanzant's valid plea of guilty ... Id. The District Court
correctly found that the issue of ineffective assistance of counsel had not been addressed in
Vanzant's direct appeal and that it was a proper issue to be raised through post-conviction relief.
2

R. 233-43. The District Court turned to the merits of the Petition, considered Vanzant's
allegations for relief and affirmed the summary dismissal of his Petition. Vanzant asserts that this
affirmation of the summary dismissal was in error.
B. Standard of Review
A petition for post-conviction relief initiates a civil, rather than criminal, proceeding,
governed by the Idaho Rules of Civil Procedure. State v. Yakovac, 145 Idaho 437,443, 180 P.3d
476,482 (2008). See also Pizzuto v. State, 146 Idaho 720,724,202 P.3d 642, 646 (2008). Like
plaintiffs in other civil actions, the petitioner must prove by a preponderance of evidence the
allegations upon which the request for post-conviction relief is based. I.C. § 19-4907; Stuart v.

State, 118 Idaho 865,869,801 P.2d 1216, 1220 (1990); Goodwin v. State, 138 Idaho 269,271,
61 P.3d 626, 628 (Ct. App. 2002). A petition for post-conviction relief differs from a complaint
in an ordinary civil action, however, in that it must contain more than "a short and plain
statement of the claim" that would suffice for a complaint under I.R.C.P. 8(a)(l). State v. Payne,
146 Idaho 548,560, 199 P.3d 123, 135 (2008); Goodwin, 138 Idaho at 271, 61 P.3d at 628. The
petition must be verified with respect to facts within the personal knowledge of the petitioner,
and affidavits, records or other evidence supporting its allegations must be attached, or the
petition must state why such supporting evidence is not included. LC. § 19-4903. In other words,
the petition must present or be accompanied by admissible evidence supporting its allegations, or
it will be subject to dismissal. Wolfv. State, 152 Idaho 64, 67,266 P.3d 1169, 1172 (Ct. App.
2011); Roman v. State, 125 Idaho 644,647,873 P.2d 898,901 (Ct. App. 1994).
Idaho Code section 19-4906 authorizes summary dismissal of a petition for postconviction relief, either pursuant to motion of a party or upon the court's own initiative, if "it
appears from the pleadings, depositions, answers to interrogatories, and admissions and
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agreements of facts, together with any affidavits submitted, that there is no genuine issue of
the moving party is entitled to judgment as a matter of law."

§ 19-4906(c).

When considering summary dismissal, the district court must construe disputed facts in the
petitioner's favor, but the court is not required to accept either the petitioner's mere conclusory
allegations, unsupported by admissible evidence, or the petitioner's conclusions of law. Payne,
146 Idaho at 561, 199 P.3d at 136; Roman, 125 Idaho at 647,873 P.2d at 901. Moreover,
because the district court rather than a jury will be the trier of fact in the event of an evidentiary
hearing, the district court is not constrained to draw inferences in the petitioner's favor, but is
free to arrive at the most probable inferences to be drawn from the evidence. Yakovac, 145 Idaho
at 444, 180 P.3d at 483; Wolf, 152 Idaho at 67,266 P.3d at 1172; Hayes v. State, 146 Idaho 353,
355, 195 P.3d 712, 714 (Ct. App. 2008). Such inferences will not be disturbed on appeal if the
uncontroverted evidence is sufficient to justify them. Chavez v. Barrus, 146 Idaho 212, 218, 192
P.3d 1036, 1042 (2008): Hayes, 146 Idaho at 355, 195 P.3d at 714; Farnsworth v. Dairymen's

Creamery Ass'n, 125 Idaho 866, 868, 876 P.2d 148, I50 (Ct. App. 1994).
Claims may be summarily dismissed if the petitioner's' allegations are clearly disproven
by the record of the criminal proceedings, if the petitioner has not presented evidence making a
prima facie case as to each essential element of the claims, or if the petitioner's allegations do not
justify relief as a matter oflaw. Kelly v. State, 149 Iduho 517, 521, 236 P.3d 1277, 1281 (2010);

McKay v. State, 148 Idaho 567,570,225 P.3d 700, 703 (2010); DeRushe v. State, 146 Idaho 599,
603, 200 P.3d 1148, 1152 (2009); Charboneau v. State, 144 Idaho 900, 903, 174 P.3d 870, 873
(2007). Thus, summary dismissal of a claim for post-conviction relief is appropriate when the
court can conclude, as a matter of law, that the petitioner is not entitled to relief even with all
disputed facts construed in the petitioner's favor. For this reason, summary dismissal of a post-
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petition may be appropriate even when the State does not controvert the petitioner's

Payne, 46 Idaho at 561, 199

at 136; Roman, 125 Idaho at 647, 873

at

1.
Conversely, if the petition, affidavits, and other evidence supporting the petition allege
facts that, if true, would entitle the petitioner to reliet the post-conviction claim may not be
summarily dismissed. Charboneau v. State, 140 Idaho 789, 792, I 02 P .3d 1108, 1111 (2004 );

Stuart v. State, 118 Idaho 932, 934, 801 P.2d 1283, 1285 (1990); Sheahan v. State, 146 Idaho

IOI, 104, 190 P.3d 920,923 (Ct. App. 2008); Roman, 125 Idaho at 647,873 P.2d at 901. If a
genuine issue of material fact is presented, an evidentiary hearing must be conducted to resolve
the factual issues. Kelly, 149 Idaho at 521,236 P.3d at 1281; Payne, 146 Idaho at 561, 199 P.3d
at 136; Goodwin, 138 Idaho at 272, 61 P.3d at 629.
On appeal from an order of summary dismissal, we apply the same standards utilized by
the trial courts and examine whether the petitioner's admissible evidence asserts facts which, if
true, would entitle the petitioner to relief. Ridgley v. State, 148 Idaho 671,675,227 P.3d 925,
929 (2010); Sheahan, 146 Idaho at 104, 190 P.3d at 923; Roman, 125 Idaho at 647, 873 P.2d at
901.
To prevail on an ineffective assistance of counsel claim, the defendant must show that his
attorney's performance was deficient and that the defendant was prejudiced by the deficiency.

Stricklandv. Washington, 466 U.S. 668, 687-88, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984);
Hassett v. State, 127 Idaho 313,316,900 P.2d 221,224 (Ct. App. 1995). To establish a
deficiency, the applicant has the burden of showing that the attorney's representation fell below
an objective standard ofreasonableness. Aragon v. State, 114 Idaho 758, 760, 760 P.2d 1174,
1176 ( 1988). To establish prejudice, the applicant must show a reasonable probability that, but
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attorney's deficient performance, the outcome of the proceeding would have been
at

1, 760

at 1177.

C. The District Court Erred In affirming the summary dismissal of Vanzant' s petition.
Idaho Code Section 19-4906 authorizes summary dismissal of a petition for postconviction relief, either pursuant to motion of a party or upon the court's own initiative, if "it
appears from the pleadings, depositions, answers to interrogatories, and admissions and
agreements of facts, together with any affidavits submitted, that there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law." LC. § 19-4906(c).
Vanzant asserts that he has raised a genuine issue of material fact. A material fact has
some logical connection with the consequential facts "and therefore is determined by its
relationship to the legal theories presented by the parties. If such a factual issue is presented, an
evidentiary hearing must be conducted." Yakovac, 145 Idaho 444. 180 P.3d 483 (Idaho 2008).
Vanzant asserts that his petition, affidavits, and other evidence supporting the petition allege
facts that, would entitle him to relief, and that the post-conviction should not have been
summarily dismissed. Charboneau v. State, 140 Idaho 789, 792, 102 P.3d 1108, 1111 (2004)
To raise a prevailing ineffective assistance of counsel claim Vanzant must have shown
that his attorney's performance was deficient and that he was prejudiced by that deficiency.

Schultz v. State, 153 Idaho 791, 797 (Idaho Ct. App. 2012). To establish a deficiency, Vanzant
need to show that counsel's representation fell below an objective standard ofreasonableness.
Aragon, 114 Idaho 758, 760, 760 P.2d 1174, 1176 (1988). To establish prejudice, Vanzant
needed to show a reasonable probability that, but for the attorney's deficient performance, the
outcome of the proceeding would have been different. Id. at 761, 760 P.2d at 1177.
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Vanzant raised four areas of deficient performance in his Second Verified Petition for
Post-Conviction Relief. R. 94-95. The District Court considered Vanzant's claims of deficient
performance and found that all four were conclusory and failed to raise a genuine issue of
material fact. Vanzant addresses those four areas below but combines the "Mr. Stopello" and
Conflict of Interest" subparts used by the District Court into one "Conflict of Interest" subpart.
Trial Preparation
Vanzant asserts that Ms. Maloney was not prepared to proceed to trial on May 2, 2013.
He was in custody of the Ada County Sheriff on May 2nd and was transported to court. R. 100.
He affirmed that he was not told that his attorney had been arrested for DUI or that he was
consulted about the trial being reset from May 2nd to May 23rd despite him being present in the
courthouse and in custody. R. 107. ··[W]hen counsel's trial strategy decisions are made upon the
basis of inadequate preparation, ignorance of the relevant law, or other shortcomings capable of
objective evaluation, the defendant may well have been denied the competent assistance of
counsel." State v. Tucker, 97 Idaho 4, 10, 539 P.2d 556, 562 (] 975).
The failure of his attorney to appear at trial, to be arrested for a criminal law violation the
morning of trial, and the failure of any attorney to consult Vanzant regarding the resetting of his
trial fell below the objective standard of reasonableness. He was prejudiced by this deficient
performance because he became concerned about the ability to receive a competent defense at
trial. Although he was unaware of Ms. Maloney' s criminal charge at the time he entered a guilty
plea, he had suffered the morning of May 2nd when he was t~ansported to the courthouse and
then returned to the jail without being consulted regarding his jury trial being vacated and reset:
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Medical Records
Vanzant asserts that Ms. Maloney's failure to investigate his Veterans Administration
regarding his knee and medication, and her failure to investigate the condition of his
knee fell below the objective standard to reasonableness. This court will not attempt "to second
guess strategic and tactical choices made by trial counsel". United States v. DeCoster, 159
U.S.App.D.C. 326,487 F.2d 1197, 1201 (1973). "However, when counsel's trial strategy
decisions are made upon the basis of inadequate preparation, ignorance of the relevant law, or
other shortcomings capable of objective evaluation, the defendant may well have been denied the
competent assistance of counsel:· State v. Tucker, 97 Idaho 4, 10, 539 P.2d 556, 562 (1975).
Vanzant asserts that the failure to investigate amounts to inadequate preparation as it could not
have been a strategic or tactical decision to not investigate potentially exculpatory evidence.
Vanzant asserts that his medical records would have proven that he was unable to commit
the acts that Ms. Phillips alleged in the police report.' R. 107. He asserts that these records could
have been used to successfully impeach the testimony of Ms. Phillips. Because no investigation
into his medical conditions occurred Vanzant felt compelled to enter a written guilty plea. Id.
Had the investigation occurred Vanzant would have insisted ~n going to trial. Id.
Conflict of Interest
Vanzant asserts there was an impermissible Ci)nflict of interest created both by Ms.
Stoppello representing him on May 2nd while representing Ms. Maloney in her criminal
proceeding and a second conflict of interest created by Ms. Maloney representing him while she
had her own pending criminal charge in the same jurisdiction.
Client-lawyer confidentiality is covered by I.R.P.C. 1.6, which states that "[a] lawyer
shall not reveal information relating to representation of a client unless the client gives informed
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~v,<Lu~,,a,

the disclosure is impliedly authorized in order to carry out the representation or the
Under (b), [a] lawyer may reveal

is permitted by paragraph

information relating to the representation of a client to the extent [812] [624] the lawyer
reasonably believes necessary ... to comply with other law or a court order." I.R.P .C. 1.6(b)(6).
Hall v. State, 155 Idaho 610, 623-24, 315 P.3d 798, 811-12 (2013). Mr. Stoppello representing

Ms. Maloney at the same time he covered her cases could create a conflict pursuant to I.R.P.C.
1.6 in that Mr. Stoppello would be precluded from sharing the news of Ms. Maloney' s criminal
charge with Vanzant unless she had given informed consent regarding the disclosure. Vanzant
considers the knowledge of Ms. Maloney's criminal charge to be very important to him and
asserts that he would have discontinued Ms. Maloney's representation had he known of her
pending charge. R. 107. This would have led to a different outcome of the proceeding as Vanzant
would have retained alternative counsel. With alternative counsel, Vanzant believes that the
errors above would have been rectified and he would have rejected the plea agreement and
insisted on going to trial. Id.
Vanzant asserts that there was an inherent conflict of interest created by Ms. Maloney
defending him on his case while she simultaneously was prosecuted in the same jurisdiction. He
was unaware of her charge until after he had entered his guilty plea. Id. Had he been aware of her
charge he would have ended her representation and sought other counsel. Id.
"Where, as here, the petitioner was convicted upon a guilty plea, to satisfy the prejudice
element, the petitioner must show that there is a reasonable probability that, but for counsel's
errors, he ... would have insisted on going to trial. .. Although Navarro testified at the evidentiary
hearing that. .. he would not have entered a guilty plea and would have gone to trial, we do not
consider this subjective statement. Rather, we must conduct an objective analysis. We may
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consider the weight of the withheld evidence and the benefits offer to the defendants in the plea
v. State, 2014 WL 3362340, *2-3 (Id. Ct. App.); R. 240.
District Court conducted an objective analysis and found that it was not reasonable
for Vanzant to assert that he would have rejected the plea agreement and insisted on going to
trial. The District Court's reasoning was that Vanzant would not have gone to trial on more
serious charges but would have accepted the plea offer because of the reduced exposure to
charges and penalties. This reasoning, however, does not consider that Vanzant had already
served his sentence at the time he filed his petition. Vanzant's request in his petition is to allow
him to withdraw his guilty plea and proceed to trial and thereby expose himself to increased
charges and penalties. Vanzant has little to gain by requesting to withdraw his guilty plea and
undoing the favorable plea agreement. However, he endeavors to remove the conviction from his
record knowing that he has served his sentence already and aware of the risk presented by
proceeding to trial on the Domestic Battery and a third offense Driving Without Privileges
charges.
CONCLUSION
The District Court erred in affirming the Surnrnary Dismissal ofVanzant's petition for
Post-Conviction Relief. Vanzant raised a material issue and the case should be remanded to the
magistrate for an evidentiary hearing.
DATED this 24 th day of November, 2015 .

.~ ~jy'IL(

Adam Kimball
Deputy Ada County Public Defender
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